UNI TED STATES
ENVI RONVENTAL PROTECTI ON AGENCY

BEFORE THE ADM NI STRATCOR
In the Matter of

Ric Tenpl e and Docket No. TSCA-5-99-015

Paul Nay & Associ ates

N N N N N N

Respondent
DEFAULT ORDER AND | NI TI AL DECI SI ON

Syl labus: The Respondents are found to have committed seven
vi ol ations of the disclosure requirenents of the Residential Lead-
Based Pai nt Hazard Reduction Act, 42 U.S.C. 84852d, and, pursuant
to 42 U S.C. 84852d(b)(5), are assessed a joint and several civil
penal ty of $29, 700.

Pr oceedi ngs

On August 4, 1999, the Region 5 Ofice of the United States
Environnmental Protection Agency (the “Region” or *“Conplainant”)
filed a Conpl ai nt! agai nst the Respondents, Ric Tenple and Paul Nay
& Associates. The Conplaint alleges that the Respondents, real
estate agents in North Vernon, Indiana, failed to conply with the
di scl osure requirenments of the Residential Lead-Based Paint Hazard
Reduction Act of 1992, 42 U.S.C. 84851 et seq, and its i nplenenting
regul ations at 40 CFR Part 745, Subpart F (the “Di sclosure Rule”).
The Conpl aint all eges that the Respondents were agents in the sale
of a honme in North Vernon, Indiana, to Kevin P. Mrris and
Courtenay C. Morris in Cctober 1997. The honme is alleged to have
been built before 1978, and is thus characterized as “target
housi ng” under the Act.

The Conpl ai nt states seven counts of violations, all stenmm ng
fromthe alleged failure of the Respondents to fulfill their duty
to ensure that the sellers conply, or that the agents thensel ves
conply, with the Disclosure Rule. These include the failure to
provide the buyers with a | ead hazard information panphlet, the
failure to allow themto inspect the house for |ead-based paint,
the failure to include a | ead warning statenent with the contract
of sale, and the failure to obtain attestations by the purchasers

' The Region filed an Amrended Conpl aint on March 20, 2000, pursuant to
an order of the Adm nistrative Law Judge. This clarified certain facts but
did not change the alleged counts of violations. Hence, for convenience,
“Conplaint” also refers to the Amended Conplaint in this order
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concerning the disclosure of |ead-based paint hazards.

In their Answer, the Respondents denied liability for these
all eged violations. The Respondents asserted that they |Iack
know edge of whether the subject honme was “target housing” as
defined in the Act, and that they are w thout know edge as to what
the sell ers may have di scl osed to the buyers of the home concerning
possi bl e | ead- based pai nt hazards.

Pur suant to a prehearing order by the undersigned
Adm ni strative Law Judge, the parties fil ed preheari ng exchanges of
proposed evidence. A hearing was scheduled to take place on June
20-21, 2000, in Colunbus, Indiana. The hearing was | ater cancel ed
in accord with the rulings on the notions for accel erated deci sion
descri bed bel ow.

The Region filed a “Mtion for Partial Accel erated Deci sion as
to Liability” on April 17, 2000. The Respondents did not respond
tothat notion withinthe tine allotted by 40 CFR 822. 16(b). Under
that rule, they waived any objection to granting the notion. The
preheari ng exchanges and other evidence submtted by the parties
supported the jurisdictional and substantive allegations of the
Conpl ai nt . Accordingly | granted the Conplainant’s notion for
accel erated decision on liability in an order dated May 26, 2000.

The Region later filed a “Mtion for Accel erated Deci sion on
the Issue of Penalty” on My 19, 2000. That notion sought
assessnent agai nst the Respondents of the full anmount of the civil
penal ty sought in the Conplaint, $29,700. |In the Order of My 26,
| also denied the notion for accel erated deci sion on the penalty,
provi ded the Respondents file a response in opposition to the
nmotion by June 8, 2000. The Respondents have not filed such a
response by June 8 or by the date of this decision. Hence, they
have agai n wai ved any objection to the granting of that notion, and
have defaulted at this stage of the proceeding under 40 CFR
§22.17(a).

Where a respondent has defaulted, “[t]he relief proposed in
the conplaint . . . shall be ordered unless the requested relief is
clearly inconsistent with the record of the proceeding or the Act.”
40 CFR 822.17(d). The relief proposed in the Conpl aint here is not
clearly inconsistent with the Residential Lead-Based Paint Hazard
Reduction Act, which provides for civil penalties of up to $10, 000
per violation.2 Although | have sone question as to the redundancy

2pursuant to the Givil Monet ary Penalty Inflation Adjustnent Rule, 40
CFR Part 19, this maxi num penalty anpbunt has been increased 10% to $11, 000
per violation.
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or lesser included nature of several counts, | cannot find that
assessing separate penalties for those counts would be clearly
inconsistent with the record of this proceeding or the Act.
Accordingly, thetotal civil penalty assessed in this decisionwll
be $29, 700, the ampunt sought in the Conplaint.

Fi ndi ngs of Fact

1. Ric Tenple, a real estate agent working for Paul Nay &
Associ ates, was the agent for Kevin P. Morris and Courtenay Morris,
the buyers of a honme |ocated at 2565 South County Road 425 West,
North Vernon, Indiana. The house was built at |east as early as
1902, the date on a cornerstone in an addition to the foundati on.
According to the sellers’ listing, the original parts of the house
were built between 1840 and 1860. The sellers of the home, Kirby
and Jacquel i ne Rul on, were represented by Bob Barber, a real estate
agent working for Tom Lawson Century 21. The Mrrises signed a
sales contract to purchase the property on July 29, 1997, and
cl osed on the property on Cctober 13, 1997. They noved into the
house in North Vernon on Novenber 15, 1997. The Respondents
received their comm ssion fromthe sellers’ proceeds.

2. Before signing the contract, none of the agents involved in
this transaction, or the seller, provided the Mrrises with any
i nformati on concerning possible |ead-based paint hazards in the
subj ect house. The Respondents did not provide, and did not ensure
that the sellers or sellers’ agent provided the purchasers with an
EPA- approved | ead hazard i nfornmati on panphl et. The Respondents did
not provide, and did not ensure that the sellers or sellers’ agent
provi ded the Morrises with a 10-day period to conduct an i nspection
for | ead-based paint in the subject house before becom ng obli gated
under the sale contract. The Respondents also did not include the
prescribed lead warning statenent in the contract of sale, or
ensure that the sellers did so.

3. The Respondents also failed to include in the contract
several attestations by the purchasers and agents concerning their
conpliance with the D sclosure Rule requirenents, or to ensure that
the sellers did so. The contract did not include a statenent by
t he purchasers affirmng their receipt of the | ead hazard panphl et
and other information, or of +their having been offered an
opportunity to conduct a lead risk assessnent. There was no
statenent by the Respondents that they had infornmed the sellers of
their obligations under the D sclosure Rule. And the contract did
not include signatures of the agents and principals certifying to
the accuracy of their statenents concerning |ead-based paint
hazards in the subject house.
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4. At the tinme of the sale, the Mrrises’ daughter, Caitlin,
was two years old. In a blood test conducted on May 8, 1998, she
was found to have 30 ug/dl (mcrograns per deciliter) of lead in
her bl ood. Any |level over 10 ug/dL is considered el evated. On the
advice of their physician, the Mrrises noved out of the North
Vernon house in June 1998.

5. Courtenay Morris becane pregnant shortly after the famly
noved into the North Vernon house. |In July 1998, when she was six
nmont hs pregnant, her blood was tested at 15 ug/dl for |ead.

6. On July 1, 1998, a certified inspector for the Jennings
County (1ndiana) Health Departnent conducted an X-ray inspection
inside the Morrises’ house. The inspection found that at |east 30
of the 40 surfaces tested contained | ead-based pai nt hazards. Many
of these contained l|lead concentrations nore than an order of
magni t ude greater than the EPA standard of 1 ng/cn® (m|ligranms per
cubic centineter).

Di scussi on
- Liability

The above findings of fact are based on the parties’
preheari ng exchanges of proposed evidence, and the affidavits and
docunents filed by the Region in support of its notions for
accel erated deci sion. The Respondents have al ready been found
liable for coomtting the alleged violations in the ruling of My
26, 2000, granting the Conplainant’s notion for accelerated
decision on liability. The Respondents have not substantively
di sputed the facts as presented by the Region.

The Respondents’ prehearing exchange does state that Ric
Tenpl e “provided [the Morrises] with copi es of the | ead- based pai nt
di scl osure statute for the various honmes that he showed them”
Thi s unsupported statenent, even if true, does not contradict the
al l egations that the Respondents failed to conply with the specific
requirenents of the Disclosure Rule alleged in the Conplaint.
Respondents submtted no affidavits or evidence of any kind to
dispute the affidavits of the Mrrises and other docunentary
evi dence subm tted by the Conpl ai nant. Hence, as already found in
the ruling on the notion for accel erated decision, the Respondents
are liable for the D sclosure Rule violations alleged in the
Conpl ai nt .

- Civil Penalty

The civil penalty provision of the Residential Lead-Based
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Pai nt Hazard Reduction Act is found in 42 U . S.C. 84852d(b)(5). It
authorizes assessnment of civil penalties of up to $11,000
(tncluding the 10% increase allowed under the Cvil Monetary
Penalty Inflation Rule, 40 CFR Part 19), enforced under the Toxic
Subst ances Control Act, 15 U S. C. 82601 et seq (“TSCA"), for
viol ations of the Act. TSCA 816(a), 42 U.S.C. 82615(a)(2)(B)
provides, in turn, as follows:

In determning the anmount of a civil penalty, the
Adm nistrator shall take into account the nature,
ci rcunst ances, extent, and gravity of the violation or
violations, and, with respect to the violator, ability to
pay, effect on ability to continue in business, any
history of prior such violations, the degree of
culpability, and such other matters as justice may
require.

The Region followed the InterimEnforcenent Response Policy,
dated January 1998, for the Residential Lead-Based Paint Hazard
Reduction Act of 1992 (the “ERP’), in calculating its proposed
civil penalty. The ERP was developed to provide a consistent
approach to cal cul ati ng penal ti es under these statutory standards.

The ERP (p. 7) recomrends that first-time violators only be
i ssued a notice of nonconpliance, rather than a conpl aint seeking
a civil penalty, unless the violation is considered *egregious.”
The Respondents’ viol ati ons here are consi dered egregi ous under the
ERP since a child less than six years old and a pregnant wonan
occupi ed the target housing; they were found to have el evat ed bl ood
|l ead levels; and the housing contains |ead-based paint hazards.
Thus, wunder the ERP, it 1is appropriate to seek a civi
admnistrative penalty for first-time violators for such an
egregi ous violation.

The Region then followed the ERP s guidelines in determ ning
the gravity-based penalty for each violation. The “extent” |evel
for each violation is “mjor” based on the egregi ous nature of the
violations as discussed above. The ERP then assigns different
“circunstance | evel s” to each violation, based onthe relative risk
of harmto the purchasers. The Region followed the ERP s matrix
(p. 30) in assigning a penalty amount to each violation. No
further adjustnents were made for culpability, prior history, or
ability to pay of the Respondents.

The Respondents have not opposed the notion for accel erated
decision on the penalty and have thus waived any objection to
granting the relief sought. | further find that the anounts sought
for each violation are appropriate on the record of this
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proceedi ng. An argunent coul d perhaps be nade that several of the
counts are redundant, or |esser included offenses, and shoul d not
be subj ect to assessing separate penalties. For exanple, separate
penalties are assessed for failing to offer the purchasers an
opportunity for a lead inspection (Count I1), and for failing to
obtain an attestation by the purchasers that they were offered such
an opportunity (Count V). There is a simlar relationship between
Counts I, I, and IV, and possibly also Count VII. The Respondents
are, in effect, charged with both not disclosing, and not obt ai ning
attestations of |ead hazard di scl osures.

Nevertheless, it 1is not clear that assessing separate
penalties would be inappropriate. The ERP (p. 13) specifically
states that each requirenent of the D sclosure Rule is separate
and distinct from the others, and that the penalty for each
violation should be assessed separately. The ERP is only a
guideline and is not necessarily binding on the ALJ. However, the
requi renment of obtaining an attestation contains an elenent
different fromthe disclosure itself. |If the sales contract, for
exanple, had included the |lead hazard attestation clauses, the
pur chasers coul d have been placed on notice of the Disclosure Rule
despite the Respondents’ failure to actually provide themw th the
| ead i nformati on panphlet and other required information. Hence,
separate penalties will be assessed for all counts, according to
the ERP, as sought in the Conplaint and notion. The penalties for
the attestation violations are substantially |ower than those for
the actual failures to disclose.

Bot h Respondents have also apparently filed for bankruptcy
under Chapter 13 of the Bankruptcy Code. However, the Respondents
have not subm tted any substanti al evi dence showi ng that they could
not jointly afford to pay the proposed penalty or that it would
affect their ability to continue in business. The neager evidence
submtted includes a listing of properties owned by M. Tenple
showi ng an equity of $89, 000. Al t hough the penalty assessed by
this decision will be subject to the orders of the Bankruptcy Court
in reorgani zing the Respondents’ assets, the nere fact of filing
for bankruptcy does not indicate an inability to pay the penalty.

Accordingly, | find that the penalties proposed by the Regi on
for Respondents’ violations here are consistent with the statutory
criteria set forth in the Act and TSCA The Respondents here
conpletely failed to disclose the high risk of |ead-based paint
hazards in a house over 100 years old, to purchasers consisting of
a famly with a young child and pregnant wonman. The house did in
fact have high I evels of | ead, and the purchasers’ child was tested
and found to have el evated | evels of lead in her blood. These were
therefore very serious violations neriting substantial penalties.
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The total anpunt of $29,700, calculated using the ERP, is well
within the statutory |limt and takes into account the nature
ci rcunst ances, extent, and gravity of the violations. On this
record, there is no basis to further adjust the penalty for the
respondents’ culpability, history of prior violations, effect on
ability to continue in business, or any other factors as justice
may require. Therefore, the civil penalty proposed in the
Compl aint, allocated as indicated below, wll be assessed agai nst
t he Respondents jointly and severally.

Concl usi ons of Law

1. The Respondents Ric Tenple and Paul Nay & Associ ates, real
estate agents in a sale of target housing, commtted a viol ati on of
40 CFR 8745.107(a)(1) and 42 U.S.C. 84852d (a)(1)(A) by failing to
provide the buyers of such housing, the Mrrises, with an EPA-
approved | ead hazard information panphlet, or to ensure that such
a panphl et was provided by the sellers. An appropriate penalty for
this violation is $11, 000.

2. The Respondents conmtted a violation of 40 CFR §745. 110(a)
and 42 U.S.C. 84852d(a)(1)(C) by failing to allow the Mrrises a
10-day period to conduct a risk assessnent or inspection for |ead-
based paint hazards before becom ng obligated under the sales
contract, or to ensure that such an inspection period was granted
by the sellers. An appropriate penalty for this violation is
$4400.

3. The Respondents commtted a violation of 40 CFR
8745.113(a) (1) and 42 U.S.C. 84852d(2) by failing to include the
prescribed Lead WAarning Statenent in the contract of sale, or to
ensure that the sellers did so. An appropriate penalty for this
violation is $6600.

4. The Respondents conmmtted a violation of 40 CFR
8745.113(a)(4) by failing toinclude in the contract a statenent by
the purchasers affirmng their receipt of the lead information
panphl et and ot her | ead- based pai nt hazard di scl osure i nformati on,
or to ensure that the sellers did so. An appropriate penalty for
this violation is $2200.

5. The Respondents commtted a violation of 40 CFR
8745.113(a)(5) by failing toinclude in the contract a statenent by
t he purchasers that they had received the opportunity to conduct a
| ead ri sk assessnment, or had wai ved that opportunity, or to ensure
that the sellers did so. An appropriate penalty for this violation
is $2200.
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6. The Respondents committed a violation of 40 CFR
8745.113(a)(6) by failing to include in the contract a statenent
that the agents had informed the seller of the | ead D sclosure Rule
requi renents and that the agents were aware of the requirenents.
An appropriate penalty for this violation is $2200.

7. The Respondents <conmtted a violation of 40 CFR
8745.113(a)(7) by failing to include in the contract the signatures
of the agents, sellers, and purchasers certifying to the accuracy
of their statenents concerning |ead-based paint hazards in the
subj ect house. An appropriate penalty for this violationis $1100.

O der

1. The Respondents Ric Tenple and Paul Nay & Associates are
jointly and severally assessed a total civil penalty of $29, 700.

2. Paynent of the full amount of this civil penalty shall be
made within 60 days of the service of this order by submtting a
cashier’s or certified check in the anmount of $29, 700, payable to
the Treasurer, United States of Anerica, and mailed to EPA - Regi on
5, First National Bank of Chicago, P.O Box 70753, Chicago, IL
60673. A transmttal letter identifying the subject case and
docket nunber, and Respondents’ nanes and addresses, nust acconpany
t he check.

3. If Respondents fail to pay any penalty wthin the
prescribed statutory tinme period, after entry of the final order,
then interest on the penalty nay be assessed.

4. Pursuant to 40 CFR 822.27(c), this Initial Decision shal
becone the final order of the Agency 45 days after its service on
the parties unless a party noves to reopen the hearing, a party
appeals this decision to the Environnental Appeals Board, or the
Envi ronnment al Appeals Board elects to review this decision on its
own initiative.

Andrew S. Pearl stein
Adm ni strative Law Judge

Dated: July 7, 2000
Washi ngton, D.C.



